
ZUNDEL: THE AFTERMATH 
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by Marcel Banasinski 

On March 26 Professor 
Irwin Cotier spoke at the 
McGill Law Faculty about 
the Zundel trial. The 
lecture was sponsored by 
the McGi 1 1 branch of the 
International Human Rights 
Advocacy Law Group, in co- 
operation with Censor Watch 
and the Criminal Law 
Group. 

“Did Six Million Really 
Die?" 

Ernst Zundel was found 
guilty of " knowingly 
spreading false news", 
contrary to section 177 of 
the Criminal Code. He was 
convicted for publishing a 
booklet -- Did Six Million 
Really Die? -- wmen dis- 
missed the Second World War 
genocide of Jews as a hoax 
and a Zionist conspiracy to 
extract reparations from 
Germany. On March 25 Ernst 
Zundel was sentenced by 
Judge Hugh Locke to 15 
months in prison. He was 
also placed on probation 
for three years following 
completion of his sentence 
and prohibited from pub- 
lishing anything on the 
Holocaust during his proba- 
tion or parole. 

Cotier: Renowned Civil 

Libertarian 

Professor Cotier is a 
fervent and world renowned 
civil libertarian, who 
acted as counsel for the 
intervenants in the Rauca 
case and is presently the 
Canadian representati ve on 
the Board of the Interna- 
tional Holocaust and Human 
Rights Project based at the 



Harvard Law School. The 
project was founded to deal 
with, inter alia . Holocaust 
denial l~i ti gat l on. He at- 
tended the Zundel trial and 
is in the process of writ- 
ing a book on the case. 

Canadian Court Used as 
Holocaust Denial Platform 

Professor Cotier began 
his speech by expressing 
his indignation and outrage 
that Canada is the only 
country in the world where 
a court could be used for 
seven weeks as an interna- 
tional forum for Holocaust 
denial litigation. 



by Andrew Orkin 

Henry Morgentaler is a 
physician with 20,000 
abortion procedures to his 
name. The largest Leacock 
auditorium was packed long 
before the Montreal doctor 
arrived to speak at McGill 
last week. 

"This city is an oasis 
of sanity," he began to 
loud applause, arms aloft 
in a Victory pose. "It's 
good to be back home." If 
Morgental er 1 s opponents 
were there, they were 
quiet. The doctor's public 
appearances have been noisy 
clashes between opponents 
and supporters of his 
single-minded disobedience 
campaign to change Canada's 
law on abortion. 

"Last week I re-opened 



He was incensed with the 
"Orwellian atmosphere" of 
the trial. On the 40th 
anniversary of the Holo- 
caust he found it incon- 
ceivable that people could 
still deny that it had ever 
occurred. He denounced the 
assertions made by Zundel's 
counsel that Auschwitz was 
not a death camp; that it 
was a "place where people 
danced and dined" and 
participated in swimming 
events, that the barbed 
wire fences were not to 
keep the "party-goers" in 

Cont'd on p. 4 



my clinic in Manitoba. As 
expected, I was arrested." 
Morgentaler was not always 
an abortionist. he was a 
GP in Montreal in 1955. "I 
saw whole wards of women 
with backstreet botched 
abortions. I saw haemmor- 
hages, infections, hyster- 
ectomies, sterility and 
death. But to question was 
a taboo." 

question he did in 1967. 
He made a brief to Parlia- 
ment for reform, and was 
immediately besieged by 
"desperate women". He 
turned tnem away until 
1968, when one woman died. 
With nowhere else to go for 
an abortion, she had pumped 
air into her uterus with a 
bicycle pump. 



Cont'd on p. 5 



Morgentaler Warmly Received 
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ANNOUNCEMENTS 



The following students 
are requested to come to 
the Student Affairs office 
sometime during the week of 
April 1: 

Sixth Term Essay Students 

Abramowicz, Alan 
Ciarallo, Mark 
De Stefano, Corrado 
Friedman, Philip 
Goossen, Richard 
Guay, Helene 
Halickman, Clifford 
Hobart, Michael 
Horwood, Robert 
Laroche, Kevin 
Luther, Lori 
Marchessault , Claude 
McCrea, Grant 
Mullens, Mary 
Pinheiro, Gayle 
Richmond, Charles 
Roher, Eric 
Rosenbloom, Rosalie 
Rosenfeld, Erika 
Ryan, Timonthy 
Schneidman, Brian 
Sterling, Vicki 
Wallace, Richard 
Ward, Brian 
Zahl , Adrian 

Eighth Term Essay Students 

Besnos, Debbie 
Cooke, Charles 
Desormeaux, Jean 
Eliadis, Pearl 
Flood, John 
Fogarty, Stephen 
Fraser, Ian 
Gilmore, Vonnie 
Hendlisz, Lise 
Howes, John 
Kasirer, Nicholas 
Kirby, Peter 
Macdonald, Murray 
Metcalfe, Robert 
Shmidman, Sabina 
Sloan, Todd 
Villani, Peter 
Randal 1 , Bruce 

Fourth Term Essay Students 

Gerbec, Frank (OS) 

Kary, Joseph 
Pare, David 
Quon, Richard 
Roberts, Todd 



McGill Law Journal/ 
Revue de Droit de McGill 

To those unable to at- 
tend the Journal's informa- 
tion session, held last 
Wednesday 27 March: 

Anyone interested in 
working for the Journal 
this summer, on either the 
management or editorial 
boards, please sign your 
names on the list posted on 
the back of the door to the 
Journal office. 

Aux etudiant(e)s qui 
n^ont pas du assister a la 
seance d 'information du 
mercredi , 27 mars : 

Les etudiant(e)s inter- 
esse(e)s a col laborer avec 
le comite de gestion ou le 
comite de redaction de la 
Revue de Droit durant l'ete 
sont prie(e)s de s'inscrire 
a la porte du bureau de la 
Revue. 



Lost at Skit Night in the 
Dressing Room-- red copy 
book (Criminal Law notes). 
If found please bring to 
SAO. 



Lost at Skit Night--one 

black full length leather 
coat with red and gray 
laid lining. A pair of 
lack leather gloves were 
left in the pockets. If 
found please contact Joce- 
lyn Claire at 844-0876. 



McGill Legal Aid Clinic 

The directors of the Mc- 
Gill Campus Legal Aid Clin- 
ic invite any student who 
wishes to volunteer some of 
his or her time this summer 
to drop by the clinic in 
the basement of the Student 
Union building anytime af- 
ter May 13. 



LSA Notice 

Please be advised that a 
list of LSA Committees will 
be posted this week. We 
encourage all interested 
persons to apply for these 
positions by filling put 
forms which will be avail- 
able next week at SAO, and 
by signing up for inter- 
views at the same time. 
Thank you for participa- 
ting. 

Prenez note que 1 1 AED 
affichera des listes des 
comites de 1 'AED cette se- 
maine. Nous encourageons 
toutes personnes interesses 
dans un poste a remplir une 
formule d'appl ication au 
bureau du SAO et au meme 
temps de choisir une heure 
pour une entrevue. Merci 
pour votre participation. 



To All Students 
Planning to Conduct 

Interviews in Toronto 
This Summer! 

The interview period be- 
gins August 19, 1985, and 
firms begin calling pros- 
pective interviewees July 
31 at 9:00 a.m. During the 
interview week there will 
be a 24-hour offer/accep- 
tance period. 

All students wishing to 
conduct interviews should 
pick up survey forms sent 
by the Law Society of Upper 
Canada. These are now 
available in the Placement 
Office. Any questions 
about this or the interview 
period should be directed 
to Dan Bi 1 ak. 



Lost at Skit Night--a 

pair of pink, white and 
blue leather boots. If you 
have 'em, can I get them 
back? Please turn them in 
to me or at SAO. Thanks! 

Holly Nickel 
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sopinka TRIAL TIPS 



by Terry Pether 

Well-known Toronto liti- 
gation lawyer and not so 
well-known former Montreal 
Allouettes football player, 
John Sopinka, offered some 
solid and practical advice 
to those students who as- 
sembled in the Moot Court 
last Friday afternoon to 
hear him discuss "trial 
tactics and ethics in the 
examination and cross-exam- 
ination of witnesses." 

"The first function of 
the witness is within the 
examination-in-chief," said 
Sopinka. This is the pro- 
cess where the basic facts 
of the case are set out for 
the court. There are two 
kinds of witnesses in this 
setting. The essential 
witness relates the impor- 
tant facts and he must be 
allowed to get his person- 
ality across to the jury; 
the lawyer should minimize 
his own presence. 

The second type of wit- 
ness, however, must have 
his personality masked by 
the lawyer's performance, 
for he is the witness that 
the lawyer unwillingly 
calls to avoid adverse 
inferences from a possibly 
obvious omission. The 
trick, Sopinka said, is to 
notice whom the jury is 
watching. 

Mr. Sopinka always pre- 
pares his witnesses for the 
witness box before a trial. 
He took Nurse Susan Nelles, 
his most famous client, to 
a session of the Grange 
Inquiry in advance of her 
own appearance to familiar- 
ize her with the atmosphere 
of the hearings. 

Although many lawyers 
write out the questions 
they plsn to dsk dnd the 
responses they expect to 
receive before their trial 
riai-ps Sopinka cautions 
against this because, he 



believes, the questioning 
inevitably appears too re- 
hearsed. Moreover, if the 
witness misses a cue, the 
whole performance falls 
flat. He advises a simple 
interview of the witness to 
find out what s/he does and 
does not know about the 
case. 

Sopinka knows one lawyer 
who, having ascertained 
what offence his client 
has been charged with, does 
not bother acquiring the 
facts but simply presents 
his client with the avail- 
able defences. The next 
day's interview inevitably 
reveals that the facts fit 
one of them. This is ac- 
ceptable, says Sopinka. 
There are no set rules, 
but he cautions against 
conflicting testimony and 
asking witnesses to lie. 

One should instruct wit- 
nesses to avoid hearsay, 
stay calm and refrain from 
fencing with counsel. Op- 
posing counsel is more eas- 
ily riled by a composed 
witness. The client should 
also be aware of the appro- 
priate way to address a 
judge. Sopinka told the 
tale of a former client 
with a history of several 
visits to Magistrate's 
Court who consequently 
called Ontario High Court 
Justice Bardow, a stickler 
for decorum, "Your Wor- 
ship". "Unless you want 
the judge to discern your 
past," Sopinka warned his 
client, "call him 'My 
Lord'". The artful gentle- 
man later returned to the 
witness box only to address 
Mr. Justice Bardow as "Your 
Majesty" ! 

The second function of 
the witness is in cross-ex- 
amination. "Learn the 
thrust of the opposing 
case", advises Sopinka. He 
knows of some lawyers who 
actual ly retain independent 
lawyers to prepare the oth- 



er side of the argument. 
It is important to prepare 
the witness for questions 
s/he might face. Many 
lawyers neglect to do this, 
but the intimidating exper- 
ience of the courtroom de- 
mands it. 

When dealing with expert 
witnesses, one should file 
a curriculum vitae with the 
judge or jury. This allows 
one to merely lead the wit- 
ness over the highlights as 
if he is being forced to 
humbly part with his know- 
ledge. One should restrain 
experts who can alienate 
juries by sounding too 
1 ofty . 

There are three purposes 
for cross-examination. 

First, to obtain helpful 
admissions. This should be 
done first for witnesses 
are less forthcoming after 
one has angered them in the 
pursuance of the second 
objective, namely, to con- 
tradict or impeach their 
testimony. 

This is a job that re- 
quires fairness says Sopin- 
ka. In other words, wit- 
nesses should be confronted 
with the conflicting evi- 
dence so that they have an 
opportunity to rebut. This 
is not to imply, however, 
that is is unacceptable to 
let the witness "stew" for 
a while. 

Sopinka personally 

refers bringing in the 
eavy artillery at the 
outset so that the witness 
is reduced to a nervous 
wreck before he has a 
chance to relax. But he 
warns against being too 
aggressive when one is 
faced with a jury. They 
tend to see cross-examina- 
tion as the pitting of a 
learned attorney against 
the "little guy". 



Cont'd on p. 9 
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EDITORIAL 



With exams but a breath away and the reward of sultry 
summer days almost within the grasp of our imaginations, 
the realization has hit home that the end is indeed 

near. This past year has been an eventful one, to say 
the least. The initiation of orientation week for first 
year students proved to be a huge success. Interest 

groups ranging from the Clean Air Lobby to Women for 

Equality of Treatment all managed to have their voices 
heard. Forum National, the L.S.A. Speakers Series and 
the McGill Law Journal to name but a few, provided us 
with a diverse range of speakers canvassing issues of 

judicial, political and social importance. 

The academic front has seen some interesting develop- 
ments as well. The approval of the "University Marking 
Scheme" and the addition of the "D" grade were two of 
the more crucial changes achieved this year. 

The 1985-86 Academic Year promises many challenges 
and opportunities. The redefinition of the National 

Programme is at the forefront of these changes. The 
need for constructive aids to achieve greater bilingua- 
lism is a sorely needed objective that should be grap- 
pled with, as was aptly proved by the "Special Con- 
tracts" situation this year. 

These issues and many more will face the Faculty and 
the L.S.A. Council in the year to come. They are, how- 
ever, pertinent to each and everyone of us, and only 
strong student participation, concern and interest can 
attain the solutions that best represent the views of 
the student body as a whole. 

On behalf of the ^uid Novi staff I would like to wish 
a successful exam penlxT and - enjoyable summer to all. 



Zundel 

Cont'd from p. 1 

but to keep the gate-crash- 
ers out." 

Professor Cotier felt 
that the court had been 
used as an "international 
megaphone for the dissemin- 
ation of Holocaust denial 
1 i terature. " 



Debbie Raicek 

of the issue at bar and 
that its consequences upon 
the defendant's case are 
irrelevant. Generally, 

courts take judicial notice 
of facts which are "a mat- 
ter of common knowledge 
which reasonable people 
would not dispute" and he 
believes that the Holocaust 
is such a fact. 



The Holocaust: Judicial 
Notice Should Have Been 
Taken 

The Zundel trial raised 
several important and con- 
troversial issues. The 
first was whether the court 
should have taken judicial 
notice that the Holocaust 
was a historical fact. 
Cotier stated that the ta- 
king of judicial notice de- 
pends on the subject matter 



He gave the example of 
West Germany, among other 
jurisdictions, where in 
1982, the courts took judi- 
cial notice that the Holo- 
caust was a matter of obvi- 
ous historical fact which 
could not be litigated in a 
courtroom. 

Cont'd on p. 7 



Mediation: A Litigation Alternative 



by J. Kennedy 

"better a good bargain 
than a good fiat," stated 
Madame Justice S. Arbella, 
commenting on mediation 
(see article by S. Fisher 
in the last Quid , March 27 
issue) . 

Tne Family Mediation 
Service was initiated in 
1981 as a pilot project 
within the Palais de Jus- 
tice by Chief Justice 
Deschenes. In 1984, with 
continuing support from 
Chief Justice Gold, its 
status was changed to that 
of a permanent service and 
a similar service esta- 
blished in Quebec. Its 
objectives include counsel- 
ling those contemplating 
separation and assisting 
families in working out the 
problems inherent in separ- 
ation and divorce. The 
great advantage of this ap- 
proach is that it is holis- 
tic and particuarly appro- 
priate for parties who must 
remain in contact for child 
rearing or other purposes. 

Two members of the Ser- 
vice addressed a group of 
faculty members and stu- 
dents on March 28th. Mme. 
Graziel la Di Pace, respon- 
sible for the intake of 
clients, and Me. Andre 
Murray outlined the steps 
followed, steps which are 
common to any mediation 
process: they assist the 

parties in evaluating their 
positions, in defining and 
assessing the problem is- 
sues and in selecting op- 
tions or "bargaining in 
the shadow of the law" 
while respecting mental 
health processes, said Me. 
Murray. His task is to 
give legal information as 
required in the development 
of a statement of the par- 
ties intentions. He then 
translates this “plan" into 
legal terms for submission 
to lawyers of all parties 



involved. Statistics indi- 
cate that only 1% of the 
agreements have been sub- 
stantially altered at this 
poi nt . 

Two striking features of 
the Service are its avail- 
ability to all who live in 
the greater Montreal area 
at no cost, and its confi- 
dent! a I ify~, as protected by 
sec. 815 (3) CCP. 

Mediation is expanding 
as a mode of delivery of 
legal services as evidenced 
by the comments of Mr. 
Justice Linden in the cur- 
rent issue of Canadi an 
Lawyer. In his article 
eriti tied "Lawyers. Hang Up 
Your Guns. Let s Settle 
Things Peacefully," the 
president of the Law Reform 
Commission of Canada 
states: "Lawyers practising 
family law must try to 
bring their clients closer 
together, rather than dri- 
ving them apart by making 
unreasonable demands." Ex- 
tending the challenge to 
the criminal arena he adds: 
"Tne 'hired gun' theory of 
defence work is incompat- 
ible with the settlement 
emphasis that I am advoca- 
ting... Good defence counsel 
will consider settlement in 
every case." 

Me Murray will be an in- 
vited panelist at a confer- 
ence on Mediation co-spon- 
sored by the Law School of 
the University of Western 
Ontario to be held on April 
12-13. This conference 
will bring together members 
of many disciplines from 
across the continent cur- 
rently practising mediation 
techniques. 

For Women in Law who 
sponsored Thursday's dis- 
cussion come an affirmation 
from Linden, J.: "One prom- 
ising development in redu- 
cing the combative spirit 
in the practice of law is 



the entry of so many women 
lawyers into the profes- 
sion." 



Morgentaler 
Cont'd from p. 1 

Within two years, he was 
performing abortions for 
women from all over Canada 
and the US, in spite of the 
fact that in 1969 Canada 
had liberalized the law to 
allow abortions, but only 
in hospitals on the recom- 
mendation of a committee of 
doctors. But the liberali- 
zation was voluntary, 
sparse, and delays were 
great. 

"I was living with my 
conscience, but like an 
outlaw." He was arrested 
for the first time in Mon- 
treal in 1970, but was ac- 
quitted in 1973 "by a 
Catholic French Canadian 
jury!" 

The Crown appealed, and 
the Court of Appeal over- 
turned the jury verdict, a 
Canadian first (and a UK 
and US impossibility). The 
Supreme Court agreed and 
Morgentaler began serving 
an 18 month sentence. 
While in jail, he was 
charged and acquitted by a 
jury once more, but was 
returned to prison to fin- 
ish his first sentence. 

In 1975, the "Morgen- 
taler Amendment" was enact- 
ed to prevent the overturn- 
ing of jury verdicts. But 
Morgentaler was tried and 
acquitted a third time and 
charged once more before 
the PQ was elected in 1976. 
It announced that -- in 
Quebec at least -- Canada's 
Criminal Code prohibition 
on abortion was obsolete 
and unenforceable. 

"I thought the law had 
been dented or changed, but 

Cont'd on p. 6 



